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STATE CONTROL OF WATER VITAL TO
IRRIGATED-LAND STATES
Congress long ago established and has repeatedly reaffirmed as a
fixed national policy that the respective States shall determine the control, appropriation, use, and distribution of water within their borders.
EXTENSION OF REMARKS
OF

HON. LAWRENCE LEWIS
OF COLORADO

IN THE HOUSE OF REPRESENTATIVES
Monday, December 20, 1937
LETTER SIGNED BY ALL 14 REPRESENTATIVES FROM THE 8 STATES
OF THE ROCKY MOUNTAIN REGION, TOGETHER WITH A MEMORANDUM TRANSMITTED WITH THE LETTER TO THE COMMITTEE ON RIVERS AND HARBORS OF THE HOUSE OF REPRESENTA-

TIVES

Mr. LEWIS of Colorado.

Mr. Speaker, under the leave

to extend my remarks in the RECORD, I include the following
letter signed by all 14 Representatives from the 8 States of
the Rocky Mountain region, together with a memorandum
transmitted with the letter to the Commitee on Rivers and
Harbors of the House of Representatives:
HOUSE OF REPRESENTATIVES
Washington, D. C., December 13, 1937.
COMMITTEE ON RIVERS AND HARBORS,
House of Representatives, Washington, D. C.
DEAR COLLEAGUES: In our irrigated-land States of the
West the primary essential to our growth and development-
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indeed, to our very existence-is water. Our entire economic
structure and life is based on this indispensable resource. Our
water supply is limited.
Our pioneers found from experience that the commonlaw rules in regard to water were not applicable to our peculiar conditions, and therefore they developed a system of
local rules, customs, and laws adapted to and conforming
with those conditions. These rules, customs, and laws have
been fully elaborated in decisions by our Territorial and later
by our State courts, and have been codified in statutes providing for the control, appropriation, use, and distribution of
water in our respective States.
Beginning from a long time before any of us were born
and continuing down to the present, the Congress of the
United States has recognized and approved by repeated statutes such local rules, customs, laws, and decisions of courts.
The Supreme Court of the United States has repeatedly upheld these Federal statutes. All of the executive departments
up to the present have unquestioningly conformed their activities to the mandate of the Congress.
In the attached memorandum we have referred to some
of the more important acts of the Congress and decisions of
the United States Supreme Court.
We emphatically assert that any legislation which would
tend to interfere with the supremacy of our State laws in
respect to the control, appropriation, use, or distribution of
waters within the borders of our respective States would not
only be a complete reversal of the policy of the Federal Government but also would constitute a major disaster to the
economic and social structure of the irrigated land States.
Some provisions in the bills now before your committee
threaten, if they do not actually destroy, this control by the
respective States of the waters within their borders.
Memorandums presented by Congressman EDWARD T.
TAYLOR, of Colorado, by Governor Leslie E. Miller, of
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Wyoming, and by various organizations in the irrigated land
States have pointed out in detail the particular portions of
these bills which constitute such threat to the State control
of our waters and reversal of the heretofore uniform policy
of the Federal Government.
We hasten to add that we understand it is the intention
of your committee to reframe these bills in order to avoid
any such unfortunate and revolutionary change in our
national policy. In making such changes we believe the attached memorandum may be helpful to you. You may rely
on the fullest cooperation of each and all of us in reframing
the bills now before your committee.
In any event there should be embodied in the bill or bills
as rewritten a section in language similar to the following,
to-wit:
"Nothing in this act shall be construed as affecting or
intended to affect or 'in any way to interfere with the laws
of the respective States relating to the control, appropriation,
use, or distribution of water used in irrigation or for municipal use or for any other uses whatsoever, or any vested
right acquired therein; and nothing in this act shall be construed as affecting or intended to affect or in any way to interfere with such rights as the respective States now have to
adopt hereafter such policies and to enact such laws as they
may deem necessary with respect to the control, appropriation, use, or distribution of waters within their borders, except as modified by compacts between the States, or other interstate agreements. All officers and agencies of the Federal
Government in carrying out the provisions of this act, shall
proceed in conformity with such State laws now or hereafter
enacted and nothing herein shall in any way affect any right
of any State or of the Federal Government or of any landowner, appropriator, or user of water in, to, or from any
interstate stream, or the waters thereof."
We call attention to the fact that the language above
suggested is strictly in accordance with and largely a copy of
sections contained in the Reclamation Act of June 17, 1902;
in the Federal Water Power Act of June 10, 1920; and in the
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Boulder Canyon Project Act of December 21, 1928.
The
sections in these acts are quoted in the attached memorandum.
Sincerely yours,
John R. Murdock, of Arizona, Edward T. Taylor,
Fourth District, Colorado; Lawrence Lewis, First
District, Colorado; Fred Cummings, Second District, Colorado; John A. Martin, Third District,
Colorado; D. Worth Clark, Second District, Idaho;
Compton I. White, First District, Idaho; James F.
O'Connor, Second District, Montana; Jerry J.
O'Connell, First District, Montana; J. G. Scrugham, Nevada; John J. Dempsey, New Mexico; Abe
Murdock, First District, Utah; J. W. Robinson,
Second District, Utah; Paul R. Greever, Wyoming.
MEMORANDUM

(The Congress and the Supreme Court of the United States
have repeatedly recognized and approved the validity
of local rules, customs, laws, and court decisions in respect to appropriation, control, use, and distribution of
water)
Seventy-five or eighty years ago when agriculture was
first undertaken by American settlers in regions now included
in those Western States where irrigation is practiced, it was
realized that the common-law "doctrine of riparian rights"
in regard to the waters of natural streams was not applicable
to conditions in those regions. Consequently the commonlaw "doctrine of riparian rights," or "riparian doctrine,"
that a riparian landowner is entitled to have waters of a
natural stream continue to flow as they had flowed from
time immemorial, subject to the reasonable uses of other riparian landowners, was rejected, and there was formulated
and adopted the "doctrine of prior appropriation," or "appropriation doctrine," under which he who first diverts the
water of a natural stream and applies such water to beneflical
use, regardless of the locus of such application to the beneficial
use, acquires a prior right or "priority" to the extent of such
use against all subsequent appropriators up and down the
stream.
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As was stated by the United States Supreme Court in
Clark v. Nash (1905) (198 U. S. 361, 370), in language
subsequently emphatically approved by the United States
Supreme Court in California Oregon Power Co. v. Beaver
PortlandCement Co. (1935) (295 U. S. 142, 165):
"The rights of a riparian owner in and to the use of the
water flowing by his land are not the same in the arid and
mountainous States of the West that they are in the States
of the East. These rights have been altered by many of the
Western States, by their constitutions and laws, because of
the totally different circumstances in which their inhabitants
are placed, from those that exist in the States of the East, and
such alterations have been made for the very purpose of thereby contributing to the growth and prosperity of those States
arising from mining and the cultivation of an otherwise
valueless soil, by means of irrigation. This Court must
recognize the difference of climate and soil, which render
necessary these different laws in the States so situated."
Very early in the period of initial settlement of the
region now comprised within the so-called irrigated-land
States of the far West, the Congress recognized and approved,
as respects the public domain, "so far as the United States are
concerned, the validity of the local customs, law, and decisions
of courts" in respect to appropriation of water and to its
control, use and distribution. This recognition and approval has been repeatedly reaffirmed by subsequent acts of the
Congress and by opinions of the United States Supreme
Court:
ACTS OF THE CONGRESS

Act of Congress of July 26, 1866 (14 Stat. L. 253,
ch. 262, sec. 9; as amended by act of July 9, 1870, 16 Stat.
L. 218, ch. 235, sec. 17; U. S. C., 1934 edition, title 43, sec.
661);
Desert Land Act of March 3, 1877 (19 Stat. L. 377,
ch. 107, sec. 1; U. S. C., 1934 edition, title 43, sec. 321);
Reclamation Act of June 17, 1902 (32 Stat. L. 390,
ch. 1093, sec. 8; U. S. C., 1934 edition, title 43, sec. 383) ;
Federal Water Power Act of June 10, 1920 (41 Stat.
L. 1077, ch. 285, sec. 27; U. S. C., 1934 edition, title 16,
ch. 12, sec. 821);
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Boulder Canyon Project Act of December 21, 1928 (45
Stat. L. 1065, ch. 42, sec. 18; U. S. C., 1934 edition, ch. 43,
sec. 617q).
UNITED STATES SUPREME COURT CASES

Gutierres v. Albuquerque Land Co. (1902), 188 U. S.
545, 552-553;
Kansas v. Colorado (1906), 206 U. S. 46, 94;
Clark v. Nash (1905), 198 U. S. 361, 370;
Wyoming v. Colorado (1921), 259 U. S. 419, 465;
Nebraska v. Wyoming (1935), 295 U. S. 40, 43;
California Oregon Power Co. v. Beaver Portland Cement Co. (1935), 295 U. S. 142, 154-165.
By way of example:
The Reclamation Act (act of June 17, 1902, 32 Stat.
L. 390, ch. 1093, sec. 8; U. S. C., 1934 edition, title 43,
sec. 383) expressly provides:
"SEC. 383. Vested rights and State laws unaffected by
chapter: Nothing in this chapter shall be construed as affecting or intended to affect or to in any way interfere with the
laws of any State or Territory relating to the control, appropriation, use, or distribution of water used in irrigation, or
any vested right acquired thereunder; and the Secretary of the
Interior, in carrying out the provisions of this chapter, shall
proceed in conformity with such laws, and nothing herein
shall in any way affect any right of any State or of the Federal Government or of any landowner, appropriator, or user
of water in, to, or from any interstate stream or the waters
thereof."
The Federal Water Power Act (act of June 10, 1920;
41 Stat. L. 1077, ch. 285, sec. 27; U. S. C., 1934 ed., title
16, ch. 12, sec. 821) provides:
"SEC. 821. State laws and water rights unaffected:
Nothing contained in this chapter shall be construed as affecting or intending to affect or in any way to interfere with the
laws of the respective States relating to the control, appropriation, use, or distribution of water used in irrigation or
for municipal or other uses, or any vested right acquired
therein."
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The Colorado River compact, the negotiation of which
was authorized by act of Congress approved August 19,
1921 (42 Stat. L. 171, ch. 72) and which was signed at
Santa Fe, N. Mex., November 24, 1922, provides, in article
IV, paragraph (c), as follows:
The provisions of this article shall not apply to
"(c)
or interfere with the regulation and control by any State
within its boundaries of the appropriation, use, and distribution of water."
This compact was expressly approved by the Congress
in the so-called Boulder Canyon Project Act (act of December 21, 1928; 45 Stat. L. 1064, ch. 42, sec. 13; U. S. C.,
1934 ed., title 43, sec. 617 (1).
This action by the Congress was an approval of each
and every provision in the Colorado River Compact, including the provisions of article IV, paragraph (c) hereinabove
quoted. But the Congress in this same Boulder Canyon
Project Act went further and strongly reemphasized in an
additional section the principle that the Federal Government
would not interfere with the regulation and control by any
State within its boundaries of the appropriation, use, and
distribution of water.
Section 18 of said Boulder Canyon Project Act (45
Stat. L. 1065, ch. 42, sec. 18; U. S. C., 1934 ed., ch. 43, sec.
617q) is as follows:
"SEC. 617q. Effect of chapter on authority of States
to control waters .within own borders: Nothing in this chapter shall be construed as interfering with such rights as the
States now have either to the waters within their borders or
to adopt such policies and enact such laws as they may deem
necessary with respect to the appropriation, control, and use
of waters within their borders, except as modified by the
Colorado River Compact or other interstate agreement."
In Gutierres v. Albuquerque Land Co. (1902) (188
U. S. 545), Mr. Justice White said in delivering the opinion
of the Court (pp. 552-553):
"* ** We think, in view of the legislation of Congress
on the subject of the appropriation of water on the public
domain, particularly referred to in the opinion of this Court
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in United States v. Rio Grande Irrigation Co. (174 U. S.
690, 704-706), the objection is devoid of merit. As stated
in the opinion just referred to, by the act of July 26, 1866
(ch. 262, sec. 9, 14 Stat. 253; Rev. Stat., sec. 2339), Congress recognized, as respects the public domain, 'so far as
the United States are concerned, the validity of the local customs, law, and decisions of courts in respect to the appropriation of water.'
In Kansas v. Colorado (1906) (206 U. S. 46) Mr.
Justice Brewer, in delivering the opinion of the Court, said
(p. 94):
"It [each State] may determine for itself whether the
common-law rule in respect to riparian rights or that doctrine which obtains in the arid regions of the West of the
appropriation of waters for the purposes of irrigation shall
control. Congress cannot enforce either rule upon any
State."
In Wyoming v. Colorado (1921) (259 q. S. 419) the
Court says, at page 465:
"But here the controversy is between States in both of
which the doctrine of appropriation has prevailed from the
time of the first settlements, always has been applied in the
same way, and has been recognized and sanctioned by the
United States the owner of the public lands. * * * Nor is the
United States seeking to impose a policy of its choosing on
either State. All that it has done has been to recognize and
give its sanction to the policy which each has adopted."
In the recent case of Nebraska v. Wyoming (1935)
(295 U. S. 40, at p. 43) the Supreme Court held:
"2.
The motion asserts that the Secretary of the Interior is an indispensable party. The bill alleges, and we
know as a matter of law, that the Secretary and his agents,
acting by authority of the Reclamation Act and supplementary legislation, must obtain permits and priorities for the use
of water from the State of Wyoming in the same manner as
a private appropriator or an irrigation district formed under
the State law. His rights can rise no higher than those of
Wyoming, and an adjudication of the defendant's rights will
necessarily bind him. Wyoming will stand in judgment
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for him as for any other appropriator in that State. He is
not a necessary party."
In the recent case of California Oregon Power Co. v.
Beaver Portland Cement Co. (1935) (295 U. S. 142 supra)
the United States Supreme Court held, among other things,
as summarized in headnote 8 of the official edition:
"8.
Following the Desert Land Act of 1877, if not
before, all non-navigable waters then a part of the public
domain became publici juris, subject to the plenary control
of the designated States, including those since created out of
the Territories named, with the right in each to determine for
itself to what extent the rule of appropriation or the common-law rule in respect of riparian rights should obtain"
(p. 163).
In this case the United States Supreme Court elaborately
outlines the history of the development of the law in relation
to waters in the irrigated-land States of the West, refers to
and discusses the several acts of the Congress and the uniform
line of decisions of the United States Supreme Court.
An important footnote appended to this case in the
official reports (p. 164 of 295 U. S.) is as follows:
"In this connection it is not without significance that
Congress, since the passage of the Desert Land Act, has repeatedly recognized the supremacy of State law in respect of
the acquisition of water for the reclamation of public lands
of the United States and lands of its Indian wards. Two
examples may be cited:
"The Reclamation Act of 1902 (c. 1093, 32 Stat.
388), directed the Secretary of the Interior (section 8) to
proceed in conformity to the State laws in carrying out the
provisions of the act, and provided that nothing in the act
should be construed as affecting or intending to affect or in
any way interfere with the laws of any State or Territory
'relating to the control, appropriation, use, or distribution
of water used in irrigation.'
"The act of June 21, 1906 (c. 3504, 34 Stat. 325,
375), made an appropriation for constructing irrigation systems to irrigate lands of the Uncompahgre, Uintah, and
White River Utes in Utah, with the proviso that 'such irriga-
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tion systems shall be constructed and completed and held and
operated, and water therefor appropriated under the laws of
the State of Utah,' etc. This was amended 1- the Indian
Appropriation Act of March 3, 1909, c. 263, 35 Stat. 781,
812, which again recognized the supremacy of the laws of
Utah in respect of appropriation, and provided that the appropriation should 'be used only in the event of failure to
procure from the State of Utah or its officers an extension of
time in which to make final proof for waters appropriated for
the benefit of the Indians.' "
It thus appears that by repeated acts of the Congress a
definite national policy from which there has never been the
slightest deviation, was long since determined upon, to-wit,
that the Federal Government shall proceed in conformity
with "the local customs, law and decisions of courts" of the
respective States in relation to the control, appropriation, use
and distribution of water within their borders.
Furthermore, in the respective State constitutions of the
several irrigated-land States, which constitutions were submitted to and approved by the Federal Government prior to
the admission of these States to the Union, the same principle
of control by each State of the waters within its borders was
strongly emphasized.
For example: Before Colorado was admitted to the
Union on August 1, 1876, its constitution was approved by
the Federal Government. Sections 5 and 6 of article XVI
of the Colorado Constitution, then were and still are as follows:
"SEC. 5. Water, public property: The water of
every natural stream, not heretofore appropriated, within the
State of Colorado, is hereby declared to be the property of
the public, and the same is dedicated to the use of the people
of the State, subject to appropriation as hereinafter provided.
"SEc. 6. Diverting unappropriated water; priority:
The right to divert the unappropriated waters of any natural
stream to beneficial uses shall never be denied. Priority of
appropriation shall give the better right as between those
using the water for the same purpose; but when the waters
of any natural stream are not sufficient for the service of all
those desiring the use of the same, those using the water for
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domestic purposes shall have the preference over those claiming for any other purpose, and those using the water for agricultural purposes shall have preference over those using the
same for manufacturing purposes.
Before Wyoming was admitted to the Union, July 10,
1890, its constitution was submitted to and approved by the
Federal Government. Section 3 1 of article I, being a part
of the "Declaration of Rights" in this constitution, was and
still is as follows:
"SEC. 3 1. Water being essential to industrial prosperity, of limited amount, and easy of diversion from its natural
channels, its control must be in the State, which, in providing for its use, shall equally guard all the various interests
involved."
Article VIII was and still is as follows:
"Irrigation and water rights.
"SECTION 1.
Water is State property: The water of
all natural streams, springs, lakes, or other collections of still
water, within the boundaries of the State, are hereby declared
to be the property of the State.
"SEC. 2. Board of control: There shall be constituted a board of control, to be composed of the State engineer
and superintendents of the water division, which shall, under
such regulations as may be prescribed by law, have the supervision of the waters of the State and of their appropriation,
distribution, and diversion, and of the various officers connected therewith. Its decisions to be subject to review by
the courts of the State.
"SEC. 3. Priority of appropriation: Priority of appropriation for beneficial uses shall give the better right. No
appropriation shall be denied except when such denial is demanded by the public interests.
"SEC. 4. Water divisions: The legislature shall by
law divide the State into four water divisions, and provide
for the appointment of superintendents thereof.
"SEC. 5. State engineer: There shall be a State engineer who shall be appointed by the Governor of the State and
confirmed by the senate; he shall hold his office for the term
of six (6) years, or until his successor shall have been ap-
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pointed and shall have qualified. He shall be president of
the board of control, and shall have general supervision of
the waters of the State and of the officers connected with its
distribution. No person shall be appointed to this position
who has not such theoretical knowledge and such practical
experience and skill as shall fit him for the position."
Similar provisions were embodied in the constitutions of
other irrigated-land States, which constitutions were submitted prior to their admission to the Union and were approved
by the Federal Government. Such provisions still remain
in these constitutions. For example:
Section 15 of article III, Constitution of Montana, admitted to the Union November 8, 1889.
Article XV of the Constitution of Idaho, which State
was admitted to the Union by act of Congress July 3, 1890.
Article XVII, Constitution of Utah, which State was
admitted to the Union January 4, 1896.
Sections 1, 2, and 3 of article XVI, Constitution of New
Mexico, which State was admitted to the Union January 6,
1912.
Sections 1 and 2 of article XVII, Constitution of Arizona, which State was admitted to the Union February 14,
1912.
From the foregoing it is manifest that one of the conditions upon which the people of the irrigated-land States assumed the responsibilities of Statehood, was that the respective
States should have the right of control, appropriation, use,
and distribution of waters within their borders, in conformity with their local customs, laws, and decisions of their
courts. This was part of the solemn covenant entered into
between the Federal Government and the people of the respective irrigated-land States. Any departure therefrom would
constitute a breach by the Federal Government of such
solemn covenant.
It is vital to the welfare of the irrigated-land States that
care should be taken, in revising the so-called regionalauthority bills, to make sure that there shall be no departure
therein from the national policy, long since established and
in reliance upon which the West has been settled and de-
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veloped, viz.: That the control, appropriation, use, and distribution of the waters within those States shall be subject
to their local customs, laws, and the decisions of their courts.
EDITOR'S NOTE:
The following article will appear in the April
issue of DICTA: Regionalization of Natural Resources-Extension
of Remarks of Hon. Edward T. Taylor of Colorado in the House of
Representatives, Tuesday, December 21, 1937-Analysis of and comments on the Mansfield Bill (H. R. 7365).

NOW IS THE TIME.
When, if and as, Dictaphun is reestablished, we believe
the following quotation from the case of Bunce vs. Grand 1&
Sixth Bldg., 238 N. W. 867, might be of interest to the
profession:
"A person entering a well-lighted public toilet is quite likely to
be so engrossed in the object of his entry as not to be anticipating or
looking for impediments that may cause him to stumble, and that
women will enter public toilets for women accompanied by small children engrossed in speedily attending to pressing physical needs of their
charges is not beyond the realm of reasonable anticipation."

Apparently the Court recognizes that if "you gotter
KENNETH M. WORMWOOD.
go, you gotter go."
The Department of Taxation received a typed income tax return from a bachelor who listed one dependent son. The examiner
returned the blank with a pencilled notation: "This must be a stenographic error."
Presently the blank came back with the added pencil notation:
"It was not a stenographic error-absolutely not."---Cleveland Bar
Journal, February.
DICTA with the cooperation of Current Legal Thought, "the
lawyers' digest of law reviews," will send you free of charge and without obligation the current issue of this unique publication.
You need only make your request, on your letterhead, to Current Legal Thought, 245 Broadway, New York, N. Y., and the number will be forewarded to you by return mail.
Since the supply of copies available for this purpose is limited, we
urge our readers to take advantage of this opportunity as soon as
possible.

